& 328 ° Kuala Lumpur The FMT App  Advertise With Us  We Are Hiring Q f @ © ¥ o
HOME NEWS v  BERITA ~  CARZILLA OPINION ~  WORLD v  BUSINESS ~  PROPERTY
SPORTS ~  LIFESTYLE ¥  GALLERY v  SCHOLARSHIPS  ACCELERATOR

J Every child deserves greatness.
See visible growth in action st
owtogrest.com.my toduy.

Court: Bank may not use exemption
clause to escape liability

V Anbalagan - Februsry 24, 2017 10:27 2
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PUTRAJAYA: The Court of Appeal today ruled that a bank is liable for breach of contract and
liable in tort for refusal to make a housing loan progress payment to a developer.

A three-man bench chaired by Rohana Yusuf said CIMB Bank Bhd could not rely on an
exemption clause in the loan agreement with a British couple.

"The exclusion of a liability clause in the agreement cannot be sustained and cannot
absclve the bank from liability in contract or tort,” she said of the unanimous decision.

Justices Vernon Ong Lam Kiat and Hasnah Mohammed Hashim were the other members of
the bench.

As for the drawdown expiry date issue, Rohana said it was clear that the bank had waived
its rights by conduct of making further disbursements after the expiry date had passed.

"Therefore, they cannot now rely on this clause as an excuse for non-payment,” she said in
allowing the appeal from Anthony Lawrence Bourke and Alison Deborah Essex Bourke, who
had sued CIMB.

Rohana said the bank was liable for non-payment of the sum due to the developer.

The Bourkes, now living in the United Kingdom, bought a piece of property on Jalan Sultan
Ismail in Kuala Lumpur frem developer, Crest Worldwide Resources Sdn Bhd in 2008.

To finance the purchase, they took a loan from the bank the same year.
It was a term loan agreement where the couple would service the monthly instalments and
the bank would essentially pay to the developer progress payments whenever they were

due.

However, CIMB failed to make payment on one of the invoices and as a result, the
developer terminated the sale and purchase agreement with the couple.

The couple lost their property because of CIMB's non-payment of the sum due to the
developer.

In 2015, the Bourkes sued the bank for negligence and breach of contract.

CIMB's defence was heavily premised on the bank’s standard exclusion liability clause which
protects the bank from any claim being made by the borrower.
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It also relied on another clause in the loan agreement which stated the bank need not have
to disburse the loan if full drawdown was not made within a certain period of time.

Last year, the High Court dismissed the suit on the grounds that the exclusion liability SPECIAL FEATURES.
clause protected CIMB from being sued for damages. haaad
The trial court also found that because the drawdown expiry deadline had lapsed when the R w

invoice for the sum due from the developer was received, CIMB was not obliged to make FREE
disbursements on it.

Lawyer Ong Yu Jian submitted to the bench that the exclusion liability clause which
protected the bank was against public policy.

"The clause is also in contravention of Section 29 of the Contracts Act 1950 which is to

Celebrate Malaysia Day
with a free device from
0Ong, who was assisted by Jowe Ninoy Almeida, told the bench it was time Malaysian < Dlgl >
commoen law recegnised the patent unfairness of such clauses.

protect public interest.”

This, he said, was for the protection of the public who had no choice but to agree to such
clauses when dealing with banks.

On the drawdown expiry date issue, he said despite the clause, CIMB had continued the
relationship with the plaintiffs as if it had waived its rights under this clause.

"It continued disbursing payments to the developer even after the deadline had lapsed.
Therefore, to now claim protection from this clause when it had benefited from waiving it
earlier on should not be allowed.”

Counsel Wong Hock Mun and Sharifah Alliana Idid represented the bank. 7&8 OCTOBER 2022
(8 AM ONWARDS)
. TERENGGANU
0Ong said the ruling today was an important one because previously, banks were protected SPORTS COMPLEX,
from liability, damages and claims in Malaysia by such liability exclusicn clauses. KUALA NERUS

"Previously, Section 29 of the Contracts Act and public policy censideration did not seem to
be taken into account by our appellate courts when construing the applicability of liability
exclusion clauses,” he told FMT. GALLERY
He said the decision showed that a bank might still be successfully sued for acts of
negligence despite the presence of such clauses.

"The decision of the Court of Appeal is welcome as it seeks to balance the bargaining
position between a bank and a customer.

"I believe this decision will improve the standards of the banking industry as it will make
them more careful and accountable to their customers in their dealings.”

0Ong said following the Court of Appeal ruling, a High Court registrar would asses the

damages due to his clients.
PHOTOS

Warna-wami Muktamar PAS ke-68

September 7, 2022 6:00 PM

Subscribe to our newsletter and get news delivered to your mailbox.

CURRENT HIGHLIGHTS

I heard Ambank paid govt
RM2.8bil over 1MDB scandal,
You May Like Sponsored Links by Taboola says witness
W L1

TOTAL COATING &
‘Prejudicial’ to use Rosmah'’s

case to acquit Zahid, says lawyer

-

s

Live Like a Local Do You Total Coating & Hentikan

S

Don't repeat mistakes in Sri

. . R N . Muda floods, says Hisham
in Lenggong, Remember Him?  Construction kesakitan di
Malaysia Better Sit Down... Solutions seluruh badan!
Our Better World Cash Roadster Nippon Paint BERITA & SAINS
MALAYSIA ‘Bossku’ aura still strong, will

carry BN to victory, says Zahid
Malaysia FMT  CourtofAppeal CIMB  bank KL  TopMews liability exemption clause

Guan Eng’s criticism a sign of
insecurity, says Hisham

Cubaan pegawai kedutaan jumpa suspek kes Polis nafi wanita langgar mati 8 remaja
Jong Nam gagal berbasikal anak kenamaan

RELATED ARTICLES MORE FROM AUTHOR

T g m— _/
Penipuan dalam talian: BNM arah Malaysia 18th most peaceful nation PM cadang buka pejabat UN-Habitat
bank beralih daripada sistem OTP but... di Malaysia

[]




MOST VIEWED LAST 2 DAYS CURRENT HIGHLIGHTS
e B e
prisoner’ Abdullah Ang ruled Y RM2.8bil over TMDB scandal, .
= o s
Zahid not Umno's pick for PM, “Prejudicial’ to use Rosmah’s

says Ahmad Maslan case to acquit Zahid, says lawyer

DAILY NEWS DIGEST

DAP will run the country if PH ~ Don't repeat mistakes in Sri
'wins GE15, claims Saravanan Muda floods, says Hisham

121 FMT Media Sdn Bhd. All Rights

MORE STORIES

India’s Adani Group to invest
over US$100bil in next
decade

I heard Ambank paid govt
RM2.8bil over 1MDB scandal,
says witness

Pengadu enggan lapor Ebit
Lew di Tenom, bimbang kes
diketahui, mahkamah...




